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Mitchell A. Jaurena, Commissioner 

Jim Hansen, Commissioner 
 

October 29, 2013 
 
 
TO: ACHD Board of Commissioners   
 Bruce S. Wong, Director  
 
FROM; Dave Serdar, Right-of-Way Supervisor 
 
SUBJECT:             Authorization and Order of Condemnation   
   ACHD Ustick Road; Cloverdale to Five Mile Project 
   
   Property Owner/Address:  
                           Idaho Power Company 
 1221 W. Idaho St. 
 P.O. Box 70 
 Boise, Idaho 83707 
 
 
REGULAR AGENDA ITEM – October 31, 2013 Special Commission Meeting 
___________________________________________________________________________________ 
                                                    
EXECUTIVE SUMMARY 
 
ACHD Project No: 507004.002 – Ustick Road-Cloverdale to Five Mile (“Project”) 
  
Property at Issue: See Legal Descriptions attached at Exhibit A [Herbert and Virgena 

Aldridge Parcel (Book 74, Page 56); H.P. and Margaret C. Ustick Parcel 
(Book 74, Page 45); Frank Swanson Parcel (Book 74, Page 42)]  
(“Property”) 

 
   See Project Diagram attached at Exhibit B  
    
Property Owner:                  Idaho Power Company 
(Contested)  1221 W. Idaho St. 
  P.O. Box 70 
  Boise, Idaho 83707 
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FACTS & FINDINGS 
 
The Ustick Road, Cloverdale to Five Mile Project is a public necessity. The Project was first included in 
ACHD’s Capital Improvements Plan in 1996, and the need was reaffirmed in each subsequent update. The 
Project was first identified as a need in ACHD’s 2006-2010 Five Year Work Plan (construction was listed 
as unfunded) and was further reaffirmed in each annual update. The Project need, scope and development 
have been coordinated closely with the City of Boise and with significant public involvement and is located 
in a manner that is most compatible with the greatest public good and the least private injury.  

 
1. Property Locations:  The Property which is the subject of this action is referred to as the alleged 

Interurban Easement.  It consists of a narrow strip of land within the existing public right-of-way on 
the south side of Ustick Road between Cloverdale and Five Mile Roads.  Idaho Power claims an 
interest in the Interurban Easement, and it has power lines, power poles, and related facilities 
(collectively referred to as “Facilities”) located on the Property in the public right-of-way of the route 
of ACHD’s Ustick Project.   
 
(See Legal Descriptions and Project Diagram attached hereto and as Exhibits A and B to the 
Order of Condemnation). 

 
2. Property Acquisition. The Property upon which Idaho Power’s Facilities are located is within the 

public right-of-way and is necessary for the Project.  ACHD cannot proceed with the Ustick Road 
Project while Idaho Power’s Facilities are located within the public right-of-way of the Project route. 
 
Where Idaho Power’s Facilities are located in the public right-of-way, it has a statutory duty, under 
Idaho Code §§ 40-1310(1) and 62-705, to remove its Facilities located within the public right-of-
way at its expense when necessary for the public use of that right-of-way and/or when the Facilities 
“incommode the public use” of the right-of-way.  Idaho Code § 62-705. 
 
Pursuant to Idaho Code § 62-705, ACHD has determined that Idaho Power’s Facilities incommode 
the public use of the right-of-way.  On May 23, 2013, ACHD formally requested Idaho Power to 
move its Facilities from the public right-of-way on the route of the ACHD Ustick Project in 
accordance with Idaho law.  Idaho Power has refused, and continues to refuse, to remove its 
Facilities from the public right-of-way as required. 
 
While Idaho Power claims an interest in the Interurban Easement, records show that the Idaho 
Power no longer has an interest in the Interurban Easement because the easement either ceased 
to exist and/or reverted back to the original property owners once the easement ceased to be used 
for railroad purposes decades ago and/or Idaho Power’s interest in the easement, if any, was 
foreclosed in an Ada County foreclosure proceeding filed in 1925.  ACHD owns the property in fee 
simple, and its rights are superior to any easement right acquired by Idaho Power, if any. 
 
ACHD disagrees that Idaho Power has any valid or enforceable interest in the Property, that it has 
any compensable interest in the Property or that it is owed any compensation for the condemnation 
of the Property.  However, to the extent that it is determined that Idaho Power has a compensable 
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interest in the Property or that a compensable taking has occurred, ACHD seeks to acquire that 
interest through condemnation. 
 
(See Legal Descriptions and Project Diagram attached hereto and as Exhibits A and B to the 
Order of Condemnation). 
 
The taking of the Property is a public use authorized by law. 
 
The Property is currently used by ACHD for a public use as a public right-of-way.  While Idaho 
Power does not have a valid interest or easement in the public right-of-way, in the event that a 
determination is made that Idaho Power owns such an interest, ACHD’s use of the public right-of-
way is a more necessary public use. 
 

3. Project Schedule: The “Project” is scheduled to begin construction on December 2, 2013.  
 

4. Good Faith Negotiations:  ACHD has attempted to negotiate in good faith to reach an agreement 
with Idaho Power to resolve the dispute over the alleged Interurban Easement within the existing 
public right-of-way of Ustick Road.   
 
A summary of ACHD’s good faith negotiations are as follows:  
 

ACHD’s discussions with Idaho Power regarding the Interurban Easement have been on-going for many 
years, and ACHD has consistently disputed the existence and the validity of the easement since 2008 
when Idaho Power first provided written notice to ACHD of its claim to the Interurban Easement.   

• July 8, 2008 – Correspondence from Idaho Power’s Legal Counsel to ACHD’s Legal 
Counsel in which Idaho Power identifies documents relating to the Interurban Easement 
and its rights to the easement. 

• August 13, 2009 – Correspondence from ACHD Legal Counsel to Idaho Power’s Legal 
Counsel in which ACHD advises that it considers the Interurban Easement to be void and 
ineffective.  ACHD provides detailed analyses of the facts and law and informs Idaho 
Power that it does not recognize Idaho Power’s claims to the Interurban Easement.   

• December 15, 2009 – Correspondence from Idaho Power Legal Counsel to ACHD Legal 
Counsel in which Idaho Power asserts that the Interurban Easement is valid and in full 
force and effect.  Idaho Power further states that it will rely on the easement in its dealings 
with ACHD.   
 

With respect to the current Project, a summary of the negotiations and discussions with Idaho Power, 
including its efforts to coordinate the relocation of Idaho Power’s Facilities located within the Project, are as 
follows: 

 
• April 6, 2012 – Email Correspondence from Idaho Power Staff to ACHD Staff regarding 

design plans for relocation of Idaho Power’s Facilities located within the Project. 
• October 25, 2012 – Construction planning/design meeting between ACHD Staff, Idaho 
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Power Staff and Project engineers to discuss the relocation of Idaho Power’s Facilities 
located within the Project. 
   

• January 22, 2013 – Correspondence from Idaho Power Staff to ACHD Staff regarding 
design details of the Project with respect to the location of Idaho Power’s Facilities. 

• February 20, 2013 – Correspondence from Project design engineers with details regarding 
design of Project and details for relocating Idaho Power’s Facilities. 

• February 25, 2013 – ACHD Staff meets with Idaho Power Staff to discuss the design of the 
Project.  At the meeting Idaho Power states that the majority of the relocation costs should 
be at ACHD’s expense because of the Interurban Easement.  Idaho Power Staff indicated 
that they would provide documentation of the private easement.  ACHD Staff advised that 
in addition to the documentation of the easement, they would also need an estimate of the 
cost and a cost share agreement.  

• March 25, 2013 – Email correspondence from ACHD Staff to Idaho Power Staff requesting 
documentation from Idaho Power regarding the Interurban Easement and details regarding 
the verification of the easement and the location of Idaho Power’s Facilities within the 
easement. 

• April 29, 2013 – Correspondence from Idaho Power Staff to ACHD Staff in which Idaho 
Power requests a cost agreement for the relocation of Idaho Power’s Facilities located 
within the Project.   

• May 1, 2013 – ACHD Staff talks to Idaho Power Staff in response to Idaho Power’s April 
29, 2013 correspondence and discusses the estimated costs for relocation of Idaho Power 
Facilities in an effort reach an agreement as to the relocation issues associated with the 
Project.  

• May 23, 2013 – Correspondence from ACHD Staff in response to Idaho Power Staff’s April 
29, 2013 letter in which ACHD relates the details of its proactive coordination of the Project 
with Idaho Power.  ACHD reaffirms its consistently-held position that ACHD is only 
responsible for the relocation costs of Facilities that are within a private easement located 
outside the public right-of-way.  ACHD states that it has consistently rejected Idaho Power’s 
reliance on the Interurban Easement as the basis for its claim that ACHD is responsible for 
relocation costs.  ACHD further states that the additional documentation provided by Idaho 
Power does not grant it a valid easement within the existing public right-of-way.  ACHD 
confirmed that approximate 36 existing power poles are located within the public right-of-
way and provided formal notice to Idaho Power to relocate, at its expense, all of its 
Facilities within the public right-of-way of the Project.  ACHD offered to review any other 
documents or information that might support Idaho Power’s claim to an easement within the 
public right-of-way.   

• No response received from ACHD’s May 23, 2013 letter until September 16, 2013. 
• September 16, 2013 – Correspondence from counsel for Idaho Power Legal Counsel to 

ACHD Legal Counsel regarding Idaho Power’s position that it has a valid easement within 
the existing right-of-way and that ACHD is responsible for costs of relocating Idaho Power’s 
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Facilities located within the right-of-way and within the Interurban Easement. 
• October 7, 2013 – Correspondence from ACHD Staff to Idaho Power Staff stating that 

Idaho Power’s Facilities are located within the public right-of-way and must be relocated by 
Idaho Power at its costs in accordance with Idaho law.  ACHD refutes Idaho Power’s 
position regarding the Interurban Easement, stating that the easement no longer exists and  
that to the extent it existed, it was foreclosed upon decades ago.  ACHD again requests 
that Idaho Power relocate its Facilities located within the public right-of-way along the 
Project route in order for the Project to proceed.  ACHD describes how the parties have 
reached an impasse in their lengthy negotiations to resolve the legal issue of which party 
must pay for the relocation and notifies Idaho Power that unless its Facilities are relocated, 
it will cause substantial delays to the Project, which will result in significant additional costs 
to ACHD and Ada County tax payers.  ACHD notifies Idaho Power that it intends to file a 
condemnation action to acquire Idaho Power’s interest in the Interuban Easement, if and to 
the extent it exists.  ACHD also notifies Idaho Power that it will seek to obtain possession of 
the easement and will tender the amount of Idaho Power’s requested relocation costs, 
subject to the ultimate determination by the Court as to the existence and validity of the 
Interurban Easement and which entity is legal responsible for the relocation costs. 

• October 8, 2013 – Email correspondence from Idaho Power Staff to ACHD Staff stating that 
Idaho Power’s Facilities that are affected by ACHD’s Project are within the Interurban 
easement and a cost sharing agreement must be in place before it can start to relocate its 
Facilities. 

• October 15, 2013 – Correspondence from Idaho Power Staff to ACHD Staff maintaining its 
position that Idaho Power has a valid easement in the Interurban Easement and that ACHD 
must pay for relocation costs for Facilities within the easement.  Idaho Power further states 
that it has not caused any delay to the Project and has not liability related to any claim of 
delay.  Idaho Power states that its relocation costs had increased to $676,000 

• October 18, 2013 – Correspondence from ACHD Staff to Idaho Power Staff regarding the 
invalidity of the purported Interurban Easement; Idaho Power’s failure to relocate its 
Facilities within the Project so as not to cause substantial delay, damages and increased 
costs to ACHD and the Project; ACHD’s willingness to enter into a utility relocation 
agreement for Facilities located outside of the public right-of-way; and ACHD’s proposal for 
a stipulation for possession to avoid substantial delay, damage and increased costs in 
which ACHD would tender to Idaho Power $676,0000 for the relocation of its Facilities 
within the right-of-way.  

• October 22, 2013 – Correspondence from Idaho Power Staff to ACHD Legal Counsel in 
which Idaho Power confirms that it will enter into a stipulation for possession provided that 
ACHD waives any claims of project delays, that Idaho Power does not waive any rights 
related to the condemnation or its power line rights-of-way, that ACHD will tender $676,000 
for the relocation costs and that Idaho Power will begin to relocate its Facilities within the 
Project right-of-way. 

 
The current negotiations to resolve the issues relating to the Interurban Easement and which party is 
responsible for relocation costs have reached an impasse.  The parties have agreed to enter into a 
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stipulation for possession upon the filing of a condemnation complaint. 
 

In an effort to meet the project schedule for acquiring property necessary for the Project, Staff is presenting 
for your review and consideration a proposed Order of Condemnation for Property. 
 
FISCAL IMPACTS 
 Project Delay  
 
POLICY IMPACTS 
 None 
 
ALTERNATIVES 
 
 1.  Approve the Order to Condemnation and authorize its execution by the Board of all 

Commissioners. 
 
 2.  Do not approve the Order of Condemnation.  
 
RECOMMENDATION 

   
1. Authorize Staff to initiate an action in the Fourth Judicial District to condemn the Property 

necessary for the public right-of-way for the Project. 
 

2. In accordance with the provisions of Section 7-701 et. seq. and Section 40-1310 of the 
Idaho Code, the Board of Commissioners declare that the lands sought to be condemned 
are necessary for a public highway, sign the “Order of Condemnation” for the above-listed 
parcel and enter into the minutes of the meeting that the property to be acquired is 
necessary for a public highway and public use. 

 
3. The Board of Commissioners execute two (2) duplicate originals of the Order of 

Condemnation for the Property. 
 
 

ATTACHMENTS: 
 

1. Order of Condemnation and Exhibits  
• Exhibit “A” – Legal Description 
• Exhibit “B” – Diagram of Project and Subject Property 

 
2. Site Map 

 
3. Vicinity Map 

 
cc: Pat Harrington 
6472469_1.DOCX 
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ORDER OF CONDEMNATION 

 
  
 WHEREAS, based on the facts and findings and other information presented in the Right-
of-Way Staff Report dated October 29, 2013 which by this reference is hereby incorporated herein, 
presented to the Commission at a Special Meeting held on October 31, 2013 and upon the 
recommendation of the Director, and being fully advised, the Board of Commissioners of the Ada 
County Highway District (hereinafter referred to as “ACHD”) hereby makes the following findings of 
fact, conclusions and order: 
 

1.   The acquisition of public right-of-way for its highways is a public use for which 
ACHD has the power of eminent domain under section 7-701, Idaho Code. 
 
2.   The above-designated highway project (hereinafter referred to as the “Project”) is 
for a public use authorized by law. 
   
3.   Property Rights to be acquired – Idaho Code 7-707:  The Property which is the 
subject of this action is referred to as the alleged Interurban Easement.  It consists of a 
narrow strip of land within the existing public right-of-way on the south side of Ustick Road 
between Cloverdale and Five Mile Roads.  Idaho Power claims a private easement interest 
in the Interurban Easement, and it has power lines, power poles, and related facilities 
(hereinafter referred to as “Facilities”) located on the Property in the public right-of-way of 
the route of ACHD’s Ustick Project.   
 
The Property upon which Idaho Power’s Facilities are located is within the public right-of-
way and is necessary for the Project.  ACHD cannot proceed with the Ustick Road Project 
while Idaho Power’s Facilities are located within the public right-of-way of the Project route.  
 
While Idaho Power claims a private interest in the Interurban Easement, records show that 
Idaho Power no longer has an interest in the easement along the Project route because the 
easement either ceased to exist and/or reverted back to the original property owners once 
the easement ceased to be used for railroad purposes decades ago and/or Idaho Power’s 
interest in the easement, if any, was foreclosed in an Ada County foreclosure proceeding 
filed in 1925. 
 
ACHD disagrees that Idaho Power has any valid or enforceable interest in the Property, 
that it has any compensable interest in the Property or that it is owed any compensation for 
the condemnation of the Property.  However, to the extent that it is determined that Idaho 
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Power has a compensable interest in the Property or that a compensable taking has 
occurred, ACHD seeks to acquire that interest through condemnation. 
 
Exhibit A (Legal Descriptions) and Exhibit B (Project Diagram) are attached hereto, and 
incorporated herein by this reference as if set out in full. 
   
4. The Property is currently used by ACHD for a public use as a public right-of-way.  
While Idaho Power does not have a valid interest or easement in the public right-of-way, in 
the event that a determination is made that Idaho Power owns such an interest, ACHD’s 
use of the public right-of-way is a more necessary public use. 
 
5. While no Property or Property interest that may belong to Idaho Power is required 
for the Project, in the event a determination is made that Idaho Power owns an interest in 
the Property or that a compensable taking of its interest in the Property has occurred, the 
Project is most compatible with the greatest public good and the least private injury. 
 
6. The names and addresses of the record title owner(s) of the Property, and any 
other owner(s) and tenants under long term leases known to the Highway District are set 
forth below:  
 

           Name:          Ada County Highway District 
           Address:      3775 Adams Street 
 Garden City, Idaho 83714 
                                   
 7. ACHD negotiated in good faith with Idaho Power without success.  The issue of the 

continued existence and validity of the Interurban Easement has been in dispute between 
ACHD and Idaho Power owner for many years and has continued within the context of the 
current Project.  Over the course of a year and a half, ACHD engaged in negotiations with 
Idaho Power to coordinate the relocation of its Facilities and reach an agreement as to 
which party would be responsible for the cost of relocating the Facilities.  ACHD has sought 
to resolve the issues relating to the Project with Idaho Power, and Idaho Power has agreed 
to allow for ACHD to file its condemnation action without a full thirty (30) days having 
elapsed for Idaho Power to respond to ACHD’s offer.  The parties will execute and file a 
Stipulation for Possession that details the parties’ agreement upon the filing of ACHD’s 
condemnation action.        
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8. ACHD, by and through its employees, contractors and agents, has sought in good 
faith to resolve the issues relating to the Project and to resolve claims and issues raised by 
Idaho Power, but ACHD has been unable to reach agreement or reasonable settlement 
with Idaho Power. 
 

 
 NOW, THEREFORE, IT IS HEREBY ORDERED, AND THIS DOES ORDER, that the Ada 
County Highway District acquire the Property and property interests hereinabove described 
through the exercise of its power of Eminent Domain, pursuant to Chapter 7, Title 7, Idaho Code. 
 
 Dated this __________ day of October, 2013. 

 
 
ADA COUNTY HIGHWAY DISTRICT 
BOARD OF COMMISSIONERS:  

 
By:________________________________ 
 Sara M. Baker, President      

 
 
      By:________________________________          

                                                   John S. Franden, Vice President   
 
 
By: _______________________  By:________________________________ 
      Bruce S. Wong, Director                          Rebecca W. Arnold, Commissioner  
       

 
      By:________________________________  
           Mitchell A. Jaurena, Commissioner 
 
 

By:_________________________________ 
            Jim Hansen, Commissioner 
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Exhibit "B"
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Parcel Lines
Disputed Property
To Be Acquired
Engineer CAD
Rendering 99%

Approximate Current
Location of Street Lights

Approximate Current
Location of Power Poles

2010 Aerial Photo


